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344 SEELY vs. THE PEOPLE. 

their definition of the word " enemy." It is a technical phrase 
peculiar to Prize Courts, and depends upon principles of public as 
distinguished from the Common Law. 

Whether property be liable to capture as " enemies' property, ' 
does not in any manner depend on the personal allegiance of the 
owner. " It is the illegal traffic that stamps it as ' enemies' pro- 
perty.' It is of no consequence whether it belongs to an ally or a 
citizen." 8 Cranch 384. "The owner pro hac vice is an enemy." 
3 Wash. C. C. R. 183. 

The produce of the soil of the hostile territory, as well as other 
property engaged in the commerce of the hostile power, as the 
source of its wealth and strength, are always regarded as legitimate 
prize, without regard to the domicil of the owner, and much more 
so if he reside and trade within its territory. See Upton, chap. 3d, 
et cas. cit. 

III. We now proceed to notice the facts peculiar to the several 
cases submitted for our consideration. 1 



Supreme Court of Illinois. 

ANTHONY S. SEELY VS. THE PEOPLE, for the Use of ALFRED W. 

NEECE. 

Where a party executes a bond as surety with another, whose name appears to the 
bond, but which name has been forged, he will not be liable. 

This was an agreed case, showing that suit was instituted upon 
the office bond of Lewis W. Leick, master in chancery of 
Greene county, against Anthony S. Seely, one of the securities 
thereon, in the name of the People, who sue for the use of Alfred 
W. Neece, guardian of Jesse H. Neece and Pemnah Jane Neece. 
Said bond is payable to the People of the State of Illinois, and 
conditioned for the faithful discharge of the duties of the office 
of master in chancery. 

i The rest of the opinion, relating to facts peculiar to the cases under considera- 
tion, is omitted, as not being of general interest. — Editors Am. Law Reg. 
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The general issue was filed and stipulation thereon, authorizing 
all proper evidence to he offered thereunder, as though properly 
pleaded. 

It appears, that Leick was nominated master in chancery, and 
filed the bond sued on, which is in evidence : that Leick collected 
money belonging to Jesse H. Neece and Pemnah Jane Neece, in- 
fants and wards as aforesaid of A. W. Neece ; that A. W. Neece, 
as guardian for said wards, obtained judgment against said Leick, 
for $138.24 ; execution returned, no property found. 

Samuel Heaton testified, that his name appeared as one of the 
securities on said bond, and that his name was a forgery thereto. 
Heaton's name was first in order, assigned and recited in bond. 
It is admitted that the last of said wards to come of age arrived at 
age, 25th January, 1860. This suit was instituted March 20th, 1861. 

On this evidence, the court below found the issue for the People, 
for the use of Neece, the cause having been tried by the court 
without a jury. Defendant below excepted, and moved for a new 
trial, because said finding was contrary to law and evidence. 

Jas. W. English, for plaintiff in error. 

Stuart, Edwards $• Brown, for defendants in error. 

Caton, C. J. — This action was on the office bond of a master in 
chancery, against one of the sureties, whose name appears to the 
bond. The bond is joint and several. The facts relied upon in 
defence are these: In the body of the bond are three sureties 
named — first, Heaton; second, Seely, the defendant; and third, 
Morrow. When presented to the defendant for his signature, the 
name of Heaton appeared signed to the bond as a surety ; and the 
defendant, supposing it to have been executed in fact by Heaton, 
signed his name to the bond as a co-surety with Heaton. It turns 
out that the name of Heaton to the bond was a forgery. Although 
we have not been referred to, nor have we met with, a case pre- 
cisely in point, yet we think upon principle, this should constitute 
a good defence to the action on the bond. By a fraud practised 
upon the defendant, by means of the commission of a high crime, he 
was made to assume a different and greater liability than he in- 
tended, or supposed he was assuming, when he executed the bond. 
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It is not like the case where the surety, when he signs the bond, is 
assured, and made to believe that others will afterwards sign it. 
In that case he acts upon the simple assurance that another will do 
an act which he knows may be defeated or prevented by various 
accidents, and he must therefore take the risk of such assurance 
being fulfilled. But in this case he acted upon an apparent fact, 
which, without the commission of a great crime by others, must 
have been true, and the commission of this crime the highest de- 
gree of caution might not suggest; and he cannot be charged with 
eyen slight neglect, in not having discovered the forgery. It can- 
not be said that his own credulity contributed in any degree to his 
being bound without Heaton, instead of with him. It is true that 
the obligee did not perpetrate, or in any way contribute to the 
fraud, so that one of two innocent parties must suffer, by reason 
of this forgery, but that reasonable degree of favor which the law 
extends to sureties, should exonerate the surety who has been 
fraudulently induced to execute the bond, not by a false promise, 
which a high or even a reasonable degree of prudence should have 
admonished him not to rely upon, but by a forgery, which would 
probably have deceived the most cautious person. 

The judgment must be reversed, and the cause remanded. 

The foregoing ease, for which we are exonerating him from the undertaking 

indebted to the courtesy of the reporter, even as a simple contract, much less as 

Mr. Peck, is one of some novelty, and a specialty obligation, where the con- 

we are not quite sure how far the prin- sideralion is wholly unimportant, 

ciples involved fully justify the result 2. The defence must therefore rest 

at which the Court arrived. upon the fraudulent representation by 

1. It seems entirely settled, that, so which he was induced to enter into the 

far as the defendant is concerned, the obligation. And here, it seems to us, 

consideration of his promise or under- the principle of the case is the same as 

taking has failed to a considerable ex- where the party signs, upon the assur- 

tent, but not wholly, for he is supposed ance and with the agreement that the 

to have assumed the obligation, in part, bond is not to be delivered until certain 

at least, upon the credit of the party for other co-sureties have also executed the 

whom he became surety. There being instrument. 

two co-sureties named in the body of The law seems to be well settled that 
the bond, he could not have relied upon a bond or other instrument, not nego- 
Heaton, whose name was forged, for tiable, where one or more of the sureties 
more than one-third of his indemnity, sign with the assurance that the paper 
This partial failure of an entire con- is not to be delivered, as a binding con- 
sideration is therefore no ground of tract, until all whose names appear in 



NOTES va. RAILROAD COMPANY. 



34T 



the body of the instrument have become 
parties to it, will not be binding, unless 
this condition is complied 'with. Raw- 
ling vs. The United States, 4 Cranch 
Rep. 219. Or if it be agreed that a 
composition deed shall not be binding 
upon the surety until all the creditors 
execute it, the instrument does not take 
effect until that is effected. Johnson vs. 
Baker, 4 Barn. & Aid. 440. The deeds 
in both the foregoing cases were re- 
garded as escrows until the condition 
precedent was complied with, and as 
such held by the principal after execu- 
tion by the surety. See also Pidcock 
vs. Bishop, 3 Barn. & Cr. 605, where it 
is held that any fraud practised upon 
the surety will invalidate the obligation. 
S. P. Fletcher vs. Austin, 11 Verm. R. 
447. 

8. The same principle extends to pro- 
missory notes and other contracts not 
negotiable, or to negotiable contracts 
before negotiation. Awde vs. Dixon, 5 
Eng. L. & Eq. R. 512; Lloyd vs. Howard, 
1 Id. 227 ; Palmer vs. Richards, Id. 
529; Leaf vs. Gibbs, 4 O. & P. 466. 



4. But in regard to negotiable instru- 
ments which are executed for the sake 
of raising money in the market, and 
especially after they have been once 
negotiated, the rule is held otherwise, 
and the surety, or any other party, hav- 
ing executed the paper, and intrusted it 
to others, is regarded as having given 
them power to negotiate it. Passumpsic 
Bank vs. Goff, 31 Verm. R. 315. The 
surety must run the risk of the fraud 
of his own agent, unless there is some- 
thing upon the paper to show that other 
parties, were expected to sign with 
him. 

Even a blank acceptance, which is 
taken while blank, only binds the parly 
to the extent of his agreement ; but if 
filled up and negotiated, it binds to the 
extent of the contract. Hatch vs. Searles ) 
2 Smale & Giff. 147; 1 Am. L. C. 321, 
322. Russell vs. Longstaffe, Doug. 14, 
is thus essentially qualified. 

We cannot perceive why the principal 
case does not rest fairly upon the prin- 
ciple involved in the foregoing cases. 

I. F. R. 



Supreme Court of Connecticut. 

MOSES L. NOYES AND ANOTHER VS. THE NEW HAVEN, NEW LONDON 
AND STONINGTON RAILROAD COMPANY, 

A partner has power to compromise and discharge a claim of the partnership 
against a third party. 

And a payment to a partner is a good payment to the firm, although the other 
partner or partners had given notice to the debtor not to pay to such partner. 
The debtor has a right to pay his debt, and cannot be affected by the disagree- 
ment of the partners as to who shall receive the money. Any partner wishing 
to prevent such payment must seek the aid of a court of chancery. 

Whether the power of a partner to bind the partnership by an executory contract, 
would not be affected by a notice from the other partners revoking his authority : 
Quere. 

N., one of two partners to whom a large sum was due from a railroad company on 



